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...to Leaseholder. Our last issue created a
huge response from you all and thank’s to
those of you who took the time to write to
us with compliments about Leaseholder.
As ever we’ve packed this issue with useful
information about running a block of flats.
We are sure that you will understand that
we are not an advisory service so we will
also include information on our Deacon
insurance policies as well as researching
items of interest for you.  

In this issue we have included an article by one
of our senior account executives explaining what
information we need before we quote, and

why it is important that you have the accurate
information to hand. That doesn’t mean form
filling – we like to talk to you in person to
discuss your needs and get the most competitive
quote for your and your residents homes.

Don’t forget that it is not just the building that
you should be insuring but also yourself! Every
issue of Leaseholder contains news about
new legal responsibilities and it must be very
easy to inadvertently fall on the wrong side of
the law. That’s why we offer affordable directors’
and officers’ liability cover specifically written
for directors of flats.

We are always available to answer your
insurance queries on 08000 92 93 94 or you
can return the reply form on page 4 of this
issue.

Our legal consultant Brian Jones has turned
the tables in this issue of Leaseholder and
is asking for your interpretation of the Law.
Tell us how you would deal with this situation
and you could win a mixed case of summer
wine. For details of how to enter see the reply
form on the back page.

You are the director of a residents’ management
company and you receive a complaint from Mr
Righteous of Flat F about the level and frequency
of noise coming from the flat below him, Flat C,
the leaseholder of which is Mr Mercurio. Apparently,
Mr Mercurio enjoys flamenco dancing. 

The lease includes two separate covenants to keep
the floor covered with some sound-deadening
material and not to cause nuisance through
noise, especially at unsociable hours; the covenants
are given jointly to the company and other
leaseholders. Mr Mercurio argues that his floors
are covered by rugs, but he rolls them back for
an hour or so of an evening once a week at most
when he enjoys a dance, especially when his
friend Mr Segovia visits with his guitar.

Mr Righteous (who is retired) says that the noise
happens several times a week at a variety of
times and he finds it unbearable. He demands
that the company takes action. When approached
in a friendly manner, Mr Mercurio says he has had
all this out with Mr Righteous before. He states
that Mr Righteous is exaggerating, that he is
prejudiced against Latin music, and that the
covenant to cover the floor is intended for flats
below – not flats above; Mr Righteous should ensure
his own floor has adequate covering to prevent
him hearing excessive noise (not that Mr Mercurio
admits that there is excessive noise).

how good a director are you? 

welcome...

You go back to Mr Righteous and point out that
he is empowered by the lease to take out an
injunction against Mr Mercurio and you also
suggest that he brings in the Environmental
Health Officer. Mr Righteous says the latter
would be useless because the problem is
intermittent and, as far as the former is 
concerned, he is a pensioner on a fixed income
who cannot afford to take legal proceedings.
In any event, he argues that he is entitled to the
protection of the company as a leaseholder and
a shareholder and that if the company does not
help him it will be in breach of covenant. If the
company refuses to take action he will withhold
his service charges, he will campaign for the
replacement of the directors and he will sue for
damages if he has to.

The company agrees to enforce a leaseholder’s
covenants on receiving complaints but the lease
reserves the right for the company to require
that the complainant should indemnify the
company as to its costs. The company’s solicitor
has warned you that you can expect a shortfall
of at least 20% in recovery of the company’s
costs in proceedings against Mr Mercurio, possibly
more if the case has to be determined by the
Leasehold Valuation Tribunal.

Thanks for giving us your views on whether or
not you’d l ike to receive Leaseholder
electronically. The replies were more or less a
50/50 split between those of you who wanted
to receive the magazine by email (we will
arrange this with effect from our next issue) and
those who prefer ‘hard copies’ that you can
share with your co-directors (which we will
continue to send you!). Eurostar tickets go 
to our customer Mr Pierre Bosdet from
Chorleywood in Herts.

eurostar draw winners

What do you recommend to your
fellow directors?
Write to us now to enter. The 
summer wine prize draw 
will be drawn on the 
30th June 2005.
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In these days of online everything, we prefer
the personal touch and insist on talking to all
of our customers before quoting for the first 
time – and usually at renewal time too.  This
is because cover under a blocks of flats policy
is rather different from a basic buildings cover
for a house. We need to ensure that all the
key factors are considered so you have adequate
cover at the most competitive premium we 
can find. 

We’ll need to ask the questions you would usually
expect, covering personal information, the building’s
construction and facilities, it’s sum insured and its
claims history. These are usually fairly straight forward.
The questions that tend to be a bit more onerous
include: 

Trees
We need what may seem like quite a lot of information
about tree’s in or around your grounds including
heights, distances from your property, species, who
the trees belong to and whether there is a maintenance
programme in place. The tree questions are often the
hardest ones for customers to answer but we really
do need this information to enable us to underwrite
your property correctly and give you comprehensive
cover.

People often assume that we want the height and
distance of the tree to ascertain if the tree would hit

the end of the tunnel...

the building if it blew over when in fact we are
assessing the approximate root spread.  This
information is required to ascertain the potential
subsidence risk and possible damage to underground
services.

Occupancy 
We will ask how many flats are owner occupied,
and how many are let (and to whom), how many
are used as holiday homes and how many are
unoccupied.

Again, this question is very important in underwriting
the risk. We understand that often occupancy is
changing all the time or it may be difficult or awkward
to ask, however it really is important that you do
know. Of course, stating that all the flats are owner
occupied will attract a better premium and failure to
answer this question correctly may result in the
insurer withdrawing cover.

Employees
Insurers insist that we have information on any
employees before they can underwrite the liability aspect
of the policy. A cleaner, maintenance person or
plumber are really employees in the true sense of the
word.  What we realty need to know is whether you
use contractors such as cleaners or have any salaried
employees such as porters.

the questions we need to ask – and why
By Lee Roff our Senior Account Executive at Deacon

Have you just about had your fill of leasehold
reform? Do you live in dread of what’s coming
next? Well the good news is that the
government has nearly done with us (this
time round)! 

There are only two outstanding provisions
of the Commonhold and Leasehold Reform
Act (CLRA) of 2002 that are still to be
implemented at a later date. These relate to
Right to Enfranchise and the accounting
requirements imposed on landlords and we
will report on both as they come to fruition –
probably not until next year.

In the meantime, here’s a summary of how the
CLRA has introduced Commonhold and
reformed leasehold in the UK so far: 

The Commonhold and Leasehold Reform Act 2002
received Royal Assent in May 2002. It was enabling
legislation, meaning that its provisions would come
into effect at later dates as Statutory Instruments
or Commencement Orders were made. Five such
Commencement Orders have been made to date. 

The 1st Commencement Order was effective from
26 July 2002 and covered initial amendments to
collective enfranchisement and all of the amendments
to lease extensions for flats and the acquisition of
freeholds of houses. These provisions did not come
into effect in Wales until 1 January 2003.

The 2nd Commencement Order came into effect
on 30 September and 31 October 2003 (30 March
2004 in Wales). It introduced the Right to Manage,
improved the definition of Service Charges, addresses
administrative issues, introduced additional Leasehold
Valuation tribunal jurisdictions and revised service
charge consultation procedures. 

The 3rd and 4th Commencement Orders were made
on 8 September 2003 and 14 July 2004 respectively,
and related to the introduction of Commonhold on
27 September 2004 in both England and Wales.

The 5th Commencement Order, effective since 28
February 2005, introduced new rules on ground
rent and forfeiture. 

It requires landlords (including freehold-owning
residents’ management companies) to demand
ground rents in a specific manner before they are
able to take any action or impose any penalties for
late payment and prevents them from forfeiting
leases as a result of trivial debts for ground rent, service
and administration charges (or a combination of

these) where the debt does not exceed £350 and
no part of it has been outstanding for more than 3
years.

Under the provisions of the 5th Commencement Order,
landlords must satisfy a leasehold valuation tribunal,
court or arbitral tribunal that a disputed breach of
a covenant or clause in the lease has occurred
before they are able to take any forfeiture action. 

In addition, the Order fixed the valuation date for
collective enfranchisement of flats at the date the
initial notice is served.

What’s coming next? 
• Right to Enfranchise – new powers will introduce
regulat ions that would require col lect ive
enfranchisement to be exercised through a RTE
company. There is further detailed work to be done
to find an effective and workable means of achieving
the policy objectives. In the meantime, leaseholders
wishing to enfranchise continue to do so under the
current legislation, enjoying the benefits of amendments
already introduced under the 2002 Act, which relaxed
eligibility requirements. 

• Accounting Provisions – new provisions will
require landlords to keep service charge monies for
each group of service charge payers in separate
(designated) accounts, and provide a regular (yearly)
statement of account together with other relevant
information. A consultation exercise was recently
conducted upon the content of the regulations.
The responses to this exercise are currently being
analysed.

Steve Hendry is our
assistant claims
manager, one of an
eight-strong team
providing a valuable
extra service for Deacon
customers. As a leading
intermediary, we have
delegated powers to

handle claims for most of our insurers.
In most cases, we process and pay the
claim ourselves without needing to refer
the matter elsewhere – which means fast
turnaround and personal service for our
customers

And, yes, he does get all the inevitable puns
about snooker – and no, he doesn’t mind
them. “It’s amazing how people keep a
sense of proportion and have a joke even
when they are dealing with a potential
disaster in their building!” he says. 

We like to think that it’s having such a
stress-free claims experience that keeps
you all so happy! 

who’s looking
after you?

Just call Lee Roff or one of his colleagues to
discuss your current insurance on 08000 92 93 94
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Many apartment owners are presently locked
in fierce debate with neighbours about the
best ways in which to increase the value of their
flats, improve building management and gain
cost accountability with service charges. The
discussion often boils down to three options.
Should leaseholders of flats (1) buy their
freehold, (2) buy individual lease extensions
or (3) secure the Right To Manage?

Kat Callo of Rosetta Consulting 
explains the options:

There is no need for home owners in blocks of
flats to come to blows when trying to identify the
ideal way forward. Residents need simply to ask
themselves two quick and easy questions. The
first is – what is each leaseholder’s most pressing
objective? The second is – what budget does each
leaseholder have, in terms of money, time, effort
and “band width”, to achieve this goal?

PROFILE 1 - Getting the most bang for your buck
with Collective Enfranchisement
Buying the freehold of a residential building as
a joint effort, is the process known as collective
enfranchisement, delivers the most powerful
result for leaseholders. This is because it results
in full ownership and control by leaseholders
of the building, including the right to grant 999-
year leases. But enfranchisement is also the
most costly of the three options. Because you’re
buying an asset when compelling the landlord
to sell you the freehold, at a fair market price in
a statutory timeframe, you have to put money
on the table. Aside from the cost of the freehold
itself, leaseholders must also pay professional
fees, whether to a solicitor and surveyor, or to
a project management company that includes
legal and surveying fees. Enfranchisers also
have to pay the landlord’s reasonable costs.

There is also a hidden non-cash cost that foils
many enfranchisement initiatives. Acquiring a
building freehold is a project requiring much
organising by a residents’ association. Organisers
have to build consensus among participants
and sustain momentum for the often year-long
enfranchisement process, following the months
of preparation. In a large block of flats, particularly
those with buy-to-let or other absentee
leaseholders, enfranchisement organisers need
to communicate efficiently and effectively in
order to keep participants informed. Since
committee members of a residents’ association
invariably do this work on an unpaid basis,
organisers are known to drop out if the
enfranchisement process drags on for too long
or participants place unreasonable demands in
the form of daily or weekly updates.

PROFILE 2 - Buying a Lease Extension when
short-lease panic sets in 
Leaseholders in England and Wales have the legal
right to demand that their freeholder sell them a
90-year lease extension and do so at a fair market
price along statutory deadlines. This legal process
equates essentially to enfranchising one’s flat,

since the leaseholder is buying the freehold element
of his or her single unit.

Although buying a lease extension does not deliver
to the resident ownership and control of the
building, it is a simpler process than enfranchisement
and thus easier for an individual leaseholder to
pursue.

The financial cost of buying a 90-year lease
extension within the statutory route is roughly the
same as paying for one’s share of the building
freehold. Residents can end up, however, paying
higher professional fees for a lease extension than
for an enfranchisement since they cannot offer
large-building economies of scale to a project
management company, solicitor or surveyor. But
a flat owner needs no go-ahead from or agreement
with neighbours in order to extend his or her lease.

Lease extensions can represent an ideal solution
in a large block of flats where leases have less than
50 years to run, many leaseholders live overseas,
those living in the building have no interest in
working together and there is no residents’
association. Lease extensions can also make
good sense if leaseholders are happy with the
quality of management in the building and view
short leases as their main problem.

PROFILE 3 - Right To Manage as a cost-effective
first step to gain control
A growing number of leaseholders are opting for
the Right To Manage (RTM) as the most low-cost
solution to gain control over the way their building
is run. Securing RTM can require almost as much
organising work as enfranchisement, since
leaseholders need to set up an RTM Company and
serve an RTM Notice on the landlord. But the
cost is, relatively speaking, minimal since RTM
participants are not buying an asset from the
freeholder. Rather, leaseholders are securing the
right to determine which managing agent runs
the building, and which repair and maintenance
tasks will take precedence.

RTM can deliver attractive savings by enabling
leaseholders to reduce running costs in the building
and thus decrease annual service charges. But flat
owners that secure RTM do not have the right to
grant themselves longer leases. They still have
to go to the landlord either to negotiate the price
or else compel him to sell them a 90-year lease
extension. In this regard, gaining RTM has minimal
if any impact on the value of flats in the building,
while buying a 90-year lease extension or purchasing
the freehold can significantly boost the market
value of flats.

Many leaseholders are using the RTM process
as a a first step towards buying their freehold.
Because it requires minimal cash outlay, it is
relatively easy for residents to organise and
complete an RTM application within a year.

maximising the value of your home?
Finding the best fit
Leaseholders that find themselves arguing at
a residents’ association meeting over the best
way forward need to remember that these
three options are not mutually exclusive.
Leaseholders can gain RTM one year and
enfranchise after that. Also, if one or more
residents buys a 90-year lease extension, this
makes enfranchisement easier and cheaper by
decreasing the eventual price tag for the
building freehold.

Many residents’ associations become
deadlocked in an effort to achieve unanimous
backing for one solution. They need to remember
that 100% participation in an enfranchisement
or RTM project in a medium or large block of
flats is highly unusual and is far from necessary.
Only 50% participation is needed in order for
these projects to move ahead.

There is no one-size-fits-all solution for individual
residents and for blocks of flats. Leaseholders
that take time to examine each residents’
priorities and budget are most likely to deliver
the most value to the largest majority.

Kat Callo is director and strategy consultant
at Rosetta Consulting Ltd, which advises
leaseholders on freehold purchases, lease
extensions and Right To Manage. For
information on Rosetta’s Seminar on 
“Buying Your Freehold: Enfranchisement
Made Easy” in London on June 22, email
kat.callo@rosettaconsulting.com or phone
020 7853 2282.

Get more information about
RTM from Deacon’s website
www.righttomanage.co.uk


